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State of Assam
      -VS-
Mofizul Haque & Another

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE(M) 

BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

GR 384/18

u/s 457/380/34 IPC

State of Assam...................Prosecution.

VS.

Mafizul Haque & Tapan das..................Accused

Ld. Advocates:

For the prosecution: Md. Rasidul Islam Ld. APP.

For the accused: Md. Shanti Uddin Sk Ld. Advocates

Date of Evidence: 12-04-18

Date of Argument: 18-04-18

Date of Judgment: 20-04-18

JUDGEMENT

Brief fact of the case

1. This case has arisen out of the FIR filed by the informant Kajal Das

alleging that on 20-03-18 at 7:30 PM while none was there at his

house the accused persons he saw Mofizul haque entered into his

house  to  commit  theft  by  breaking  open  a  window  and  the

accused person Tapan das staying outside his house. Seeing them

he started shouting “CHOR CHOR” and hearing his shouting the

nearby people came and caught the accused Mofizul Haque red

handed while he tried to abscond but the accused person Tapan

das fled from the place. Hence, this case.
2. Police after investigation filed charge sheet under section 457/380

IPC.
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3. Accordingly charge under section 457/380/34 IPC was framed and

the same were read over and explained to the accused persons to

which they pleaded not guilty and claimed to be tried.
4. After  the  evidence  the  accused  persons  have  been  examined

under section 313 Cr.P.C.

Points for determination

1. Whether the accused person in furtherance of their common

intention committed the offence of lurking house trespass

by night by entering into the dwelling in the possession of

Kajal Das and used as a place of custody of cattle?
2. Whether the accused person in furtherance of their common

intention  committed  theft  in  a  building  used  for  human

dwelling?

Decision discussion and reasons thereof

5. PW1, Kajal Das, the informant in his evidence has stated that in

the evening of the occurrence he had gone to his sister’s house to

take “Prasad”. After returning home he saw that the lock of the

trunk was broken. He also found that one pot and bronze utensils

were  stolen  from his  house  apart  from the  other  goods  being

ransacked. He raised hue and cry right away.   
6. He further stated that his nephew Dayal Chakrabarty meanwhile

caught the accused Mafizul haque red handed while he was about

to jump through the window of the house. As regards the other

accused person he told that he was able to abscond. Later police

came and arrested the accused persons. He has exhibited Exhibit

1  as  the  FIR  and  Exhibit  1(1) as  his  signature.  He  has  also

exhibited  Exhibit 2 as the seizure list and  Exhibit 2(1) as his

signature.
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7. In his cross- examination he has stated that he has not seen the

exact  theft  as  he  was  at  his  sister’s  house  at  the  time  of

occurrence which is situated just across the road. He further told

that the utensils were lying behind his house but he did not know

who kept those there.
8. PW2, Yasin Ali Bepari in his evidence has stated that on the

date of occurrence he was just passing by the area and saw hue

and cry at the house of the Kajal das. As he approached there he

came to know that  there was a  theft  at  his  house.  He further

stated that  police  has  taken signature at  the seizure  list  while

seizing the utensils. He has exhibited Exhibit 2 as the seizure list

and Exhibit 2(2) as his signature.   
9. PW3, Monoj Mitra in his evidence has stated that 25/26 days

ago after he had returned from work he saw a gathering in the

house of the informant. He immediately rushed there.  He saw

some  of  the  utensils  were  lying  outside  of  the  house.

Subsequently he came to know that the utensils were stolen by

the accused persons. He has exhibited  Exhibit 2 as the seizure

list and Exhibit 2(3) as his signature. 
10. PW4, Dayal Chakraborty in his evidence has stated that the

informant  is  his  maternal  uncle.  He  knows  both  the  accused

persons. He stated that 20/25 days ago after puja at his aunt’s

house he was ambling on the road along with Madan. He further

stated that hearing some sound at his uncle’s house they went to

the backside of the house. He shouted as to who was inside. After

almost five minutes the accused Sajal@ Mofizul came out of the

house through the window upon which they grabbed him right

away.
11. As regards the other accused person he told that he was at the

road.  Thereafter they raised hue and cry hearing which people

came and apprehended the accused Mofizul. Later police arrested

Tapan das. 
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12. In  his  cross  examination  he  has  stated  that  he  had

apprehended only accused Sujal but he does not know Mofijul. He

has also stated that the road on which they were strolling is just in

front of the house of his uncle.
13. PW5, Madan Sarkar in his evidence has stated that on the

date of occurrence while he was strolling on the road in front of

the house of the informant saw the window of the informant was

open. They heard a big sound inside of the house. Immediately,

they shouted as to who was inside. Hearing their sound the theft

shut the window. Thereafter they blocked the window by pressing

it so that the thief could not abscond. The accused person then

kicked the window heavily as a result of which it broke open. He

told that the accused Sujal who was in the dock with red shirt

came out. After running for 2/3 metres he fell down upon which

his friend Dayal grabbed him to which he also joined.
14. In his cross examination he has denied that the accused person

in  the  dock  is  not  the  accused  and  he  has  been  falsely

apprehended. 
15. PW6, the investigating officer in  his evidence has stated

that on the date of occurrence on the basis of GD entry no-439 he

went to  place of  occurrence.  There he found that  the accused

Moffidul who was in the dock with red shirt was apprehended by

the people. People had also kept some utensils. He has exhibited

the seizure list as  Exhibit 2 and  Exhibit 2(4) is his signatures.

Exhibit 3 as the extract copy of GD entry. He further exhibited

Exhibit 4 is the sketch map and  Exhibit 4(1)  is signature. He

has  further  stated  that  after  investigation  he has  filed charge-

sheet.  Exhibit  5 is  the  charge-sheet  and  Exhibit  5(1) is  my

signature. 

Argument from both sides
16. In the light of the evidence given by the prosecution side I have

heard the argument submitted by the learned counsel from both

sides.
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17. The learned counsel from the defence side Md. Shanti Uddin

Sk has submitted that there are lots of contradictions which make

the entire allegations against the accused persons are frivolous.

The  learned  counsel  stated  that  while  the  entire  prosecution

evidence  has  clearly  proved  that  they  have  apprehended  one

Sujal at the time of occurrence they completely failed to prove

how  the  accused  Mofijul  came  into  the  picture.  The  learned

counsel has submitted that all  the accused persons stated that

they  know  the  accused  person  to  be  Sujal  only.  The  learned

counsel has further submitted that there is no evidence as to the

involvement of the other accused person Tapan Das. 
18. The learned APP  Sri Rashidul Islam on the other hand has

submitted that prosecution evidence is clear and unambiguous to

convict the accused persons. The learned counsel has submitted

the  circumstance  in  which  the  accused  persons  were

apprehended clearly  indict  the  accused persons  in  the  alleged

offence. The learned counsel further submitted that it would be

unjust to disparage the evidence of the innocent persons as there

is no reason for them to implicate two persons falsely without any

basis. 

Critical  analysis
19. In view of the argument made by both sides let me make a

critical analysis of the evidence given by the prosecution side.
20. From the evidence given from the prosecution side it is seen

that PW1, the informant, has clearly stated that after entering his

house he found that some of the utensils were stolen. PW4 & PW5

have stated that in unequivocal terms that they have caught the

accused person Sujal who was standing in red shirt in the dock on

the date of occurrence. PW2 & PW3 are the seizure witnesses who

were present at the time of the seizure of the items have proved

the seizure list and as such the fact that those utensils were lying

behind the house of the informant. 
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21. The  learned  defence  counsel  has,  as  discussed  above,

submitted that the name of  the accused person in the dock is

Mofijul  haque  while  the  witnesses  have  allegedly  apprehended

one Sujal  and not  Mofijul  Haque.  Under such circumstance the

arrested accused should be acquitted. On this point it is stated

that all the witnesses have identified the accused person at the

dock.  Only  difference  is  that  all  the witnesses  have stated his

name  to  be  Sujal.  Thus  identification  of  the  accused  by  his

appearance is not in doubt. There may be indeed some confusion

as to the name of the accused as it has become clear that the

accused  person  does  stay  in  the  same  locality  as  that  of  the

witnesses. It is quite natural that they know the accused person

by his pet name and his official name may be different. Therefore,

distinct  mentioning of  the name of  the accused persons is  not

fatal to the case as they have clearly identified him in the dock by

his appearance. 
22. Now  as  regards  of  the  other  accused  person  the  learned

defence counsel has submitted that there is no evidence against

the accused person Tapan Das. On perusal of the evidence of the

prosecution it is seen that PW1, the informant in his evidence has

stated that the other accused person was standing outside. Same

has been mentioned in the FIR as well. The investigating officer in

his evidence has stated that he had arrested the accused Tapan

Das on the basis of the statement given by the informant and the

accused Mofizul himself. 
23. On the other  hand the  other  PWs have expressed complete

ignorance as to the involvement of the accused Tapan das in the

case. They have unequivocally stated that they have not seen him

at the place of occurrence. 
24. Let me therefore examine whether the prosecution has failed to

prove the case against him beyond reasonable doubt. 
25. For that let’s visualise the scene as depicted by the witnesses

in the case. It has become clear that the accused person Mofuzul
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Haque had entered into the house of the informant and he was

caught  red  handed  by  PW4  &  PW5  while  trying  to  abscond

through the window. As per their version the accused had entered

into  the  house  and  flung  the  utensils  out  of  the  window.  The

informant  in  his  evidence  has  stated  that  the  other  accused

person was waiting outside his house and so has been mentioned

in the FIR by him. Now since all the witnesses directed towards

the house after seeing the window of the house open and they

raised hue and cry naturally the other accused person who was

waiting outside could not be found at the time of occurrence. The

entire factum of allegation lead to only one conclusion that the

accused Mofizul had entered into the house and the other accused

person  Tapan  Das  was  keeping  an  eye  on  outside  as  well  as

guarding the thrown utensils.  That being the situation any person

with  normal  prudence  would  have  fled from the  place if  there

arises  of  any  apprehension  of  being  caught.  Now  under  the

circumstance in which the informant saw the occurrence I am of

the  considered  opinion  that  he  deposed  what  he  saw.  The

circumstantial  evidence  is  clearly  against  the  accused  person

Tapan Das.
26. Hence the plea of the learned defence counsel that none has

seen the  other  accused person  Tapan Das  in  the  scene  is  not

tenable. 

Findings

27. In order to establish the offence of theft in dwelling

house which is enshrined under first part section 380 IPC

the following ingredients has to be established.
a) That the accused person had dishonest intention
b) With that intention had moved the bag.
c) From the possession of the informant.
d) Without his consent.
e) Either from the dwelling house or from the house which is kept

for custody of property.
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28. From the  uncontroverted  evidence  given  by  the  prosecution

side, it has already become clear that the accused persons had

moved the utensils from the dwelling house of the informant. As

regards the dishonest intention the fact that it was stolen at night

breaking open the window of the house clandestinely, it becomes

clear that the accused person had dishonest intention to take the

property away. 
29. Hence  all  the  ingredients  of  theft  in  dwelling  house  under

section 380 IPC has been proved. 
30. Similarly,  since  the  properties  had  been  stolen  by  breaking

open door of the cowshed which is used to keep cattle in custody

which has been proved by the evidence of all the witnesses the

offence of housebreaking at night as enshrined under section 457

IPC has been also proved. 
31. Thus all the ingredients of theft in a house used for custody of

property and house breaking at night under section 380/457 IPC

has been proved beyond reasonable doubt.

LIABILITY U/S 34 IPC

32. Section 34 IPC prescribes for the joint and constructive liability

of more than one accused persons involved in a crime. In that

regard let me traverse into section 34 IPC 
33. Section 34:  Acts done by several persons in furtherance

of their common intention:  When a  criminal  act  is  done by

several  persons  in  furtherance  of  the  common intention  of  all,

each of such persons is liable for the act in the same manner as if

it were done by him alone.
34. The  section  encapsulates  the  principle  that  if  an  offence  is

committed  by  several  persons  in  a  premeditated  manner  then

each of the persons is liable for the offence in the manner as if it

were done by him alone.  Thus it  requires that  all  the accused

persons had a prior meeting of mind to commit the offence. 
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35. The  attending  circumstance  clearly  depicts  that  both  the

accused  persons  were  complicit  and  active  in  committing  the

offence.  Circumstance  lead  to  the  conclusion  that  accused

persons have in a premeditated manner executed the theft. There

is a clear circumstance to show that they decided beforehand that

accused  Mofizul  Haque  would  enter  inside  the  house  of  the

informant and the other accused person would keep a vigilant eye

on others and guard the utensils. Thus without going deep into

the evidence,  therefore,  it  can safely be held that the accused

persons had prior meeting of mind and hence acted in furtherance

of their common intention while committing the offence.

CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT

1. From the discussions and decisions made above it is seen that all

the  accused  persons  have  been  found  guilty  under  section

380/457/34 IPC.
2. It has been proved that the accused persons have committed the

theft by breaking open the unattended house of the informant. It

has  been  also  found  that  the  accused  person  has  committed

offence  of  housebreaking  at  night.  It  was  done  in  a  complete

meticulous manner with the skill hand of a habitual offender. Even

though  the  articles  that  they  tried  to  steal  were  not  of  much

value, any lenient view would give them big boost to attempt for

even bigger crime. Such an approach would not only frustrate the

effected persons but also send a wrong message to the society. 
3. Therefore, I  am of the conscious view that the accused person

does not deserve to be considered under this act.

SENTENCE HEARING
4. I have heard both accused persons Mofizul Haque & Tapan Das

on the question of sentencing. The accused person has submitted

that  they are  poor  persons and his entire family  members are

dependent  on  him.  They have also pleaded that  he would  not

repeat any such thing in the future.

Typed by me 

Bidyut Medhi
SDJM, Bilasipara-M



Page 10 of 11
GR 384/18
State of Assam
      -VS-
Mofizul Haque & Another

ORDER
5. The accused persons  Mofizul Haque & Tapan Das have been

found guilty of offence under section 380/457/34 IPC.
6. Accordingly the accused person is convicted for committing the

offence under section 380/457/34 IPC.
7. Considering  the  nature  of  offence  and  the  discussions  made

above both accused persons  Mofizul Haque & Tapan Das are

sentenced  to  an  Rigorous  imprisonment  of  6  (six)  months  for

commission of offence under section 457 IPC and another period

of 3(three) months for commission of offence under section 380

IPC and a fine of Rs 1000/-(one thousand) each in default of which

another  simple  imprisonment  of  4(four)  months  each.  The

aforementioned imprisonment shall  run consecutively  one after

another.  Period of  detention already undergone shall  be set off

against the period of sentence.
8. The accused persons are sent to custody.
9. Given under my hand and seal  of  the Court  on this  20 th April,

2018.
10.Give a free copy of the judgement to the accused persons.

Appendix

Prosecution witnesses:

1. PW1: Kajal Das.
2. PW2: Yasin Ali Bepari.
3. PW3: Monoj Mitra.
4. PW4: Dayal Chakraborty.
5. PW5: Madan Sarkar.
6. PW6: The investigating officer.

Exhibits of the prosecution:

1. Exhibit 1: The FIR.
2. Exhibit 2: Seizure lists.
3. Exhibit 3: Extract copy of GD entry.
4. Exhibit 4: Charge- Sheet.

Defence witnesses: NIL
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Defence Exhibits: NIL

Bidyut Medhi

     (SDJM-M, Bilasipara) 
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